
No. C16-1729-1 
 
 

IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 2016 

 
 
 

__________________________ 
 

NATIONAL FOOTBALL LEAGUE PLAYERS ASSOCIATION, on its own 
behalf and on behalf of Tom Brady, and TOM BRADY 

 
Petitioner, 

 
v. 

 
NATIONAL FOOTBALL LEAGUE MANAGEMENT COUNCIL and 

NATIONAL FOOTBALL LEAGUE, 
 

Respondents. 
 

____________________________ 
 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
_____________________________ 

 
BRIEF FOR THE RESPONDENTS 

_____________________________ 
 
 

TEAM 25 
 



i 
 

QUESTIONS PRESENTED 

I. Where the parties intended an arbitrator to have broad appellate authority, 
does Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010) 
limit the scope of that authority only to the express terms of a collective bargaining 
agreement?  
 
II. Under Boise Cascade Corp. v. Paper AlliedIndustrial, Chemical & Energy 
Workers (PACE), 309 F.3d 1075 (8th Cir. 2002) and other circuit court decisions, are 
arbitrators required to address provisions of a collective bargaining agreement they 
deem irrelevant to the dispute submitted to arbitration in their final arbitration 
award?  
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IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 2016 

 
 
 

__________________________ 
 

NATIONAL FOOTBALL LEAGUE PLAYERS ASSOCIATION, on its own 
behalf and on behalf of Tom Brady, and TOM BRADY 

 
Petitioner, 

 
v. 

 
NATIONAL FOOTBALL LEAGUE MANAGEMENT COUNCIL and 

NATIONAL FOOTBALL LEAGUE, 
 

Respondents. 
 

____________________________ 
 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
_____________________________ 

 
BRIEF FOR THE RESPONDENTS 

_____________________________ 
 

 This dispute involves an organization’s decision to settle their disputes 

privately before an arbitrator instead of litigating them in court. That organization 

bargained for the arbitrator’s broad authority to resolve appeals. For this Court to 

review the arbitrator’s decision, Petitioners must show the arbitrator abandoned his 

job of interpreting the contract and ignored pertinent terms of the Agreement. 

Because Petitioners cannot make such showing, this Court should affirm the Second 

Circuit’s decision.  
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OPINIONS BELOW 

The decision of the United States Court of Appeals for the Second Circuit 

reversing the district court’s decision to vacate the arbitration award upholding the 

NFL Commissioner’s decision to suspend Tom Brady for conduct detrimental to the 

NFL is reported at Nat’l Football League Mgmt. Council v. Nat’l Football League 

Players Ass’n, 820 F.3d 527 (2d Cir. 2016). The amended decision and order of the 

United States District Court for the Southern District of New York are reported at 

Nat’l Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 125 F. 

Supp. 3d 449 (S.D.N.Y. 2015), rev’d, 820 F.3d 527 (2d Cir. 2016). The amended 

decision and order can also be found at R. 1–41.  

JURISDICTION 

The United States District Court for the Southern District of New York had 

jurisdiction pursuant to 28 U.S.C. § 1331 (2012), Section 301 of the Labor 

Management Relations Act, 29 U.S.C. § 185 (2012), and Section 10 of the Federal 

Arbitration Act, 9 U.S.C. § 10 (2012). The United States Court of Appeals for the 

Second Circuit had jurisdiction pursuant to 28 U.S.C. § 1291 (2012) and entered 

judgment on April 25, 2016. Petitioners filed the Petition for Writ of Certiorari, 

which this Court granted. The jurisdiction of this Court rests on 28 U.S.C. § 1254 

(2012). 

STATUTORY PROVISIONS INVOLVED 

 Section 301 of the Labor Management Relations Act, 29 U.S.C. § 185, permits 

federal courts to enforce Collective Bargaining Agreements. It provides in pertinent 

part:   
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Suits for violation of contracts between an employer and a labor 
organization representing employees in an industry affecting 
commerce as defined in this chapter, or between any such labor 
organizations, may be brought in any district court of the United 
States having jurisdiction of the parties, without respect to the amount 
in controversy or without regard to the citizenship of the parties. 

29 U.S.C. § 185 (2012) 

Additionally, Section 10 of the Federal Arbitration Act, 9 U.S.C. § 10 (2012), 

safeguards arbitration decisions by providing four narrow grounds for vacating 

arbitration awards. It states:  

(a) In any of the following cases the United States court in and for the 
district wherein the award was made may make an order vacating the 
award upon the application of any party to the arbitration— 

(1) where the award was procured by corruption, fraud, or undue 
means; 
(2) where there was evident partiality or corruption in the 
arbitrators, or either of them; 
(3) where the arbitrators were guilty of misconduct in refusing 
to postpone the hearing, upon sufficient cause shown, or in 
refusing to hear evidence pertinent and material to the 
controversy; or of any other misbehavior by which the rights of 
any party have been prejudiced; or 
(4) where the arbitrators exceeded their powers, or so 
imperfectly executed them that a mutual, final, and definite 
award upon the subject matter submitted was not made. 

 
9 U.S.C.A. § 10. 
 

STANDARD OF REVIEW 

The role of the courts is very limited in arbitration cases arising under the 

Labor Management Relations Act (LMRA) and the Federal Arbitration Act (FAA). 

Major League Baseball Players Ass’n v. Garvey, 532 U.S. 504, 509 (2001) (per 

curiam); United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 37 (1987); 

Oxford Health Plans LLC v. Sutter, 133 S. Ct. 2064, 2068 (2013). Courts may vacate 
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arbitration awards only in rare circumstances. First Options of Chicago, Inc. v. 

Kaplan, 514 U.S. 938, 942 (1995). Because parties bargained for the arbitrator’s 

construction of their agreement, vacatur is only appropriate when arbitrators do not 

draw their decision’s essence from a collective bargaining agreement, but instead 

dispense their own brand of industrial justice. E. Associated Coal Corp. v. United 

Mine Workers of Am., Dist. 17, 531 U.S. 57, 62 (2000); United Steelworkers of Am. 

V. Enterprise Wheel & Car Corp., 363 U.S. 593, 597 (1960). Limited judicial review 

“maintain[s] arbitration’s essential virtue of resolving disputes straightaway.” Hall 

Street Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 588 (2008).  

STATEMENT OF THE CASE 

Petitioners, the National Football League Players Association (NFLPA) and 

Tom Brady, contest the Second Circuit’s decision affirming NFL Commissioner 

Roger Goodell’s arbitration award suspending New England Patriots Quarterback 

Tom Brady for four games for engaging in conduct detrimental to the league. The 

National Football League Management Council and the National Football League 

(collectively, the NFL or the League), Respondents in this case, urge this Court to 

affirm the Second Circuit and uphold the award. The fundamental issue in this case 

is whether an arbitrator’s bargained-for interpretation of broad contract language 

must be given deference.    

This matter arises from the AFC Championship Game and ensuing NFL 

controversy known as “Deflategate.” On January 18, 2015, the Indianapolis Colts 

played the New England Patriots for the AFC Championship title and a chance to 

play in Superbowl XLIX. During the game, officials determined the game football 
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measured only 11 psi—a psi below the range of 12.5 to 13.5 psi required by Rule 2, 

Section 1 of the 2014 NFL Official Playing Rules. R. at 5. In fact, all eleven Patriots 

game balls and four Colts game balls measured below 12.5 psi. R. at 5.  

Although the balls were re-inflated to 13 psi and placed back into play, the 

NFL announced on January 23, 2015 it would investigate the matter pursuant to 

the NFL’s Policy on Integrity of the Game & Enforcement of Competitive Rules. R. 

at 4–5. The Competitive Integrity Policy states “[a]ctual or suspected violations will 

be thoroughly and promptly investigated.” R. at 4. Further, the policy requires clubs 

to give their “full support and cooperation in any investigation.” R. at 4. Failure to 

cooperate during an investigation “shall be considered conduct detrimental to the 

League and will subject the offending club and responsible individual(s) to 

appropriate discipline.” R. at 4. While the policy is not distributed to individual 

players, it is distributed to NFL member clubs. R. at 4–5.   

The NFL retained Theodore V. Wells, Jr. and his law firm Paul, Weiss, 

Rifkind, Wharton & Garrison LLP, to conduct an independent investigation in 

connection with the NFL’s General Counsel, Jeff Pash. R. at 4. Wells issued his 

report on May 6, 2015. R. at 5–6. The “Wells Report”—a 139 page document 

summarizing the extensive investigation—concluded, among other things, it was 

more probable than not Patriots personnel participated in the equipment violations 

“in a deliberate effort to circumvent the rules.” R. at 5; Nat’l Football League Mgmt. 

Council v. Nat’l Football League Players Ass’n, 820 F.3d 527, 533 (2d Cir. 2016). 

Specifically, the report identified, Jim McNally, the Patriots’ Officials Locker Room 
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attendant, and John Jastremski, the Patriots’ equipment assistant, as responsible 

parties.  

Though the report acknowledged there was “less direct evidence linking 

Brady to tampering activities than either McNally or Jastremski,” it concluded “it 

was more probable than not that Brady was at least generally aware” of the scheme 

to deflate balls. R. at 5–6. Video surveillance evidence showed McNally entering a 

restroom with the game balls, in violation of standard protocol, before stepping onto 

the field at the start of the AFC Championship Game. R. at 7, 152.  

Additionally, text messages exchanged between McNally and Jastremski 

during the 2014–15 season supported Brady’s “awareness.” Their texts referred to 

McNally as “the deflator,” discussed Brady’s preference for less-inflated footballs, 

their decision not to go to ESPN “yet,” and Jastremski’s agreement to provide 

McNally with a needle in exchange for cash, new sneakers, and memorabilia 

autographed by Brady. R. at 8, 152–55. In October 2014, McNally declared that 

“Tom sucks” and he would make “the next ball a fuckin balloon”; Jastremski told 

McNally he “[t]alked to him last night” and Brady “said you must have a lot of 

stress trying to get them done.” R. at 165. Brady was a constant reference point in 

their text exchanges. R. at 165. Based on this evidence, the report determined a 

plan to deflate game balls would be unlikely without “Brady’s knowledge and 

approval.” R. at 6.  

Finally, the Wells Report presented testing an analysis performed by 

Exponent, scientific consultants hired by Wells to test the effect of environmental 
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and physical factors on the psi of game footballs. R. at 8, 289. While testing alone 

could not deduce with absolute certainty whether tampering occurred, Exponent 

opined “the reduction in pressure of the Patriots game balls cannot be explained 

completely by basic scientific principles, such as the Ideal Gas Law.” R. at 8.  

Following the Wells Report, McNally and Jastremski were suspended 

without pay indefinitely. R. at 8. All other members of the Patriots staff were 

exonerated. R. at 7.  

Based on the Wells Report, Troy Vincent, Executive Vice President of 

Football Operations, wrote a disciplinary decision letter to Patriots owner Robert K. 

Kraft on May 11, 2015. R. at 8. Citing the report, Vincent notified Kraft the 

Patriots’ game balls were deliberately deflated below the NFL’s Official Playing 

Rules’ requirements. R. at 8–9. Vincent admonished the Patriots’ failure to 

cooperate: first, for refusing to make McNally available for interviews and second, 

for Brady’s decision to withhold emails and text messages, despite the existence of 

extraordinary safeguards to protect his personal information. R. at 9. These actions, 

Vincent wrote, violated the Competitive Integrity Policy and deserved “strong 

sanction.” R. at 9. To punish the club, Vincent imposed, among other penalties, a 

$1,000,000 fine and forced the Patriots to forfeit their first round selection in the 

2016 NFL Draft. R. at 10.  

Authorized by NFL Commissioner Roger Goodell, Vincent disciplined Brady 

pursuant to Article 46 of the NFL–NFLPA Collective Bargaining Agreement (CBA). 

R. at 382–83. The “substantial and credible evidence” summarized by the Wells 
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Report indicated Brady was “at least generally aware of the actions of the Patriots’ 

employees involved in the deflation of the footballs.” R. at 382. Consistent with the 

report, Vincent concluded it was “unlikely” Patriots’ employees took these actions 

without Brady’s knowledge. R. at 382. Given both Brady’s “failure to cooperate fully 

and candidly with the investigation” and implausible testimony, Vincent 

determined his conduct “clearly constitute[d] conduct detrimental to the integrity of, 

and public confidence in, the game of professional football.” R. at 382. The NFL 

suspended Brady for four games. R. at 383.  

Brady appealed the suspension through the NFLPA on May 14, 2015. R. at 

11. Commissioner Goodell designated himself as arbitrator in the appeal under 

CBA Article 46 § 2(a), which provides the Commissioner may serve as hearing 

officer in any appeal under Article 46 at his discretion. R. at 11–12. Subsequently, 

on May 19, 2015, the NFLPA filed a motion to recuse Goodell from arbitrating 

Brady’s appeal. Relying on the CBA, Commissioner Goodell denied the NFPLA’s 

motion. R. at 12–13. On May 22, 2015, Brady and the NFLPA requested “[a]ll 

Documents created, obtained, or reviewed by NFL investigators (including by Mr. 

Wells and his investigative team at the Paul, Weiss firm and NFL security 

personnel) in connection with the Patriots Investigation (including all notes, 

summaries, or memoranda describing or memorializing any witness interviews).” R. 

at 13. Interpreting the CBA to prescribe “tightly circumscribed discovery,” the 

Commissioner denied the request. R. at 14. Commissioner Goodell stated the Wells 

Report, not the investigator’s interview notes, justified his decision to suspend 
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Brady. R. at 15.  

The NFLPA also moved to compel Pash and Wells to testify at the arbitral 

hearing. R. at 13. The Commissioner granted the motion with regard to Wells, but 

denied the motion to compel Pash to testify. R. at 15. Referring again to the CBA, 

Commissioner Goodell stated that in the absence of language defining the scope of 

witness testimony during appeals, his reasonable discretion as hearing officer 

authorized him to limit testimony only to those witnesses necessary to conduct a 

fair hearing. R. at 15. Because Pash did not have first-hand knowledge of, or play a 

substantial role in, the investigation, his testimony was unnecessary. R. at 15–16.  

Commissioner Goodell held the arbitration appeal on June 23, 2015. R. at 23. 

The hearing consisted of “nearly ten hours of sworn testimony and argument and 

approximately 300 exhibits.” Nat’l Football League Mgmt. Council, 820 F.3d at 535. 

Shortly before the hearing, sources revealed Brady instructed his assistant to 

destroy the cellphone he used between November 2014 and the AFC Championship 

Game despite knowing investigators requested the phone several weeks earlier. Id. 

During arbitration Brady testified he regularly disposed of old cell phones to protect 

his personal privacy. Id. The NFLPA also argued Brady never received the 

Competitive Integrity Policy, which requires candid cooperation with league 

investigations; he only received the Player Policies, which discusses cooperation 

with the news media, not league investigations. R. at 467. As a result, they 

contended Brady had no notice the league could punish his failure to cooperate. R. 

at 17.  
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On July 28, 2015, Commissioner Goodell issued his award upholding Brady’s 

four-game suspension. R. at 17. The award states, among other things that: (1) 

Article 46 entitles the hearing officer to give due deference to the disciplinary 

decision under review; (2) standards of fairness demand consistent treatment of 

players; (3) Commissioner Goodell relied not only on the Exponent study, but on all 

of the evidence in the record, including conduct discussed in the Wells Report and at 

the hearing; (4) it was unlikely that McNally and Jastremski would unilaterally 

deflate game footballs in the absence of Brady’s awareness and consent; (5) the most 

significant new information unearthed during the hearing involved Brady’s 

destruction of his cell phone; and (6) “the conduct at issue here—specifically the 

willful destruction of potentially relevant evidence—goes well beyond Mr. Brady’s 

failure to respond to or fully cooperate with the investigation.” R. at 18.  

Ultimately, the available electronic evidence and investigation interviews 

lead Commissioner Goodell to conclude “that Mr. Brady knew about, approved of, 

consented to…[the deflating] scheme.” R. at 18. To the Commissioner, obstruction of 

a conduct detrimental investigation is conduct detrimental in and of itself, and is 

punishable by fine, suspension, or termination of the player’s contract. R. at 18–19. 

To ensure consistency for conduct detrimental punishments, Commissioner Goodell 

analogized Brady’s conduct to steroids use. R. at 19. Both offenses, he reasoned, 

undermined the “integrity of, and public confidence in, the game of professional 

football.” R. at 19. 

Seeking confirmation of Commissioner Goodell’s award, the NFL commenced 
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this action in the United States District Court for the Southern District of New 

York the same day he published the decision. Nat’l Football League Mgmt. Council, 

820 F.3d at 535). The district court found Commissioner Goodell’s award failed to 

draw its essence from the contract, his evidentiary decisions were fundamentally 

unfair to Brady, and his decisions to withhold requested documents denied Brady 

equal access to investigatory files. R. at 22, 33–35, 37. The court vacated the award. 

R. at 18.  

The NFL appealed. Nat’l Football League Mgt. Council, 820 F.3d 527). 

Finding the arbitrator did not exceed his contractually given authority or engage in 

fundamental unfairness in issuing the award, the Second Circuit reversed the lower 

court’s decision. Id. at 549. 

This Court granted certiorari to hear the matter. Affirming the Second 

Circuit’s decision to uphold the award respects the deference given to arbitrators to 

settle labor disputes. Vacating Brady’s suspension impairs Commissioner Goodell’s 

ability to discipline conduct detrimental to the League and protect the NFL’s 

integrity.  

SUMMARY OF THE ARGUMENT 

Under Article 46 of the NFL-NFLPA CBA, Commissioner Goodell had broad 

authority, both to hear Brady’s appeal and to uphold the punishment. By respecting 

the parties’ choice to submit their disputes to arbitration, the Second Circuit 

correctly adhered to bedrock labor law and the intent of the parties.  

 The NFL and the NFLPA bargained for the Commissioner’s wide-ranging 

power to hear appeals arising under Article 46. When parties include broad 
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arbitration provisions in their agreements, courts will respect that intent. 

Commissioner Goodell conducted the arbitration proceedings in accordance with 

that grant of power by finding facts and issuing procedural determinations 

necessary to reach a reasoned award. None of his actions exceeded the authority 

granted to him by the language of the CBA. 

 Furthermore, Commissioner Goodell’s final award drew its essence from the 

CBA. He directly cited the most relevant provision of the CBA: Article 46’s broad 

conduct detrimental provision. The Commissioner faced no obligation to discuss 

other provisions of the parties’ agreements—including the Player Policies for 

uniform and equipment violations. Those policies were not relevant to Brady’s 

conduct, as Petitioners themselves conceded during arbitration. The CBA’s essence 

provides the Commissioner with broad power to punish conduct detrimental to the 

League; Commissioner Goodell adhered to that essence. 

 This Court must reject any rule that would confine an arbitrator’s authority 

and award to the express provisions of a CBA. Like the NFL and the NFLPA 

intended, parties are free to grant broad authority to arbitrators. For these reasons, 

Commissioner Goodell’s award must stand, and the Second Circuit’s decision must 

be affirmed. 

ARGUMENT 

 Fundamental principles of labor law encourage parties to settle disputes 

through arbitration. Experienced in labor matters, arbitrators “fashion superior 

resolutions” for parties. I.A.M. Nat. Pension Fund Ben. Plan C. v. Stockton TRI 

Indus., 727 F.2d 1204, 1208 (D.C. Cir. 1984). Because an arbitrator’s resolution 
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generally disposes of disputes altogether, arbitration promotes judicial economy. Id. 

Courts save the expense of engaging in legal interpretation and fact finding by 

deferring to the judgment of the arbitrator. See Id. See also AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 360 (2011). Consistent with these principles, a “national 

policy” emerged favoring arbitration over litigation. See Southland Corp. v. Keating, 

464 U.S. 1, 10 (1984). See also Hall Street Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 

576, 581–82 (2008). Accordingly, when courts review the merits of arbitration 

decisions, they undermine federal labor laws and bedrock labor law policies. See 

United Steelworkers of Am. V. Enterprise Wheel & Car Corp., 363 U.S. 593, 595–96 

(1960). 

Congress codified “pro-arbitration” policies in the Labor Management 

Relations Act (the LMRA) and the Federal Arbitration Act (the FAA). To prevent 

parties from re-litigating issues submitted to arbitration, the statutes’ deferential 

standards “insulat[e] arbitration decisions from judicial review.” United 

Paperworkers Intern. Union, AFL-CIO v. Misco, 484 U.S. 29, 37 (1987). The LMRA 

creates a system of private dispute resolution. Id. Alternatively, the FAA governs 

arbitration agreements themselves. Bowen v. Amoco Pipeline Co., 254 F.3d 925, 

931-32 (10th Cir. 2001). The FAA places arbitration agreements on “equal footing 

with all other contracts.” Concepcion, 563 U.S. at 339. Since parties to an 

arbitration agreement bargain for an arbitrator’s adjudication, courts may only 

vacate arbitration awards under the FAA’s four narrow grounds. See Hall Street 

Associates, 552 U.S. at 588. As such, courts have jurisdiction to vacate awards 
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where it was obtained through corruption or fraud; where an arbitrator displayed 

evident partiality; where an arbitrator is guilty of misconduct; or where an 

arbitrator exceeded his power. 9 U.S.C. §§ 10, 11. See also Hall Street, 552 U.S. at 

587–88 (finding these grounds exclusive under the FAA). Courts may not weigh the 

merits of a grievance outside these unusual circumstances. Major League Baseball 

Players Ass’n v. Garvey, 532 U.S. 504, 509–10 (2001) (per curiam). Further, a court 

will not disrupt an arbitrator’s judgment so long as the arbitrator even “arguably” 

applied the contract. Misco, 484 U.S. at 30. 

The FAA’s “pro-arbitration” framework creates a deferential standard that is 

“among the narrowest known to the law.” Id. at 932 (citations omitted). As a result, 

parties seeking to vacate arbitration awards face a higher burden than parties 

appealing a trial court’s finding to a court of appeals. See Misco., 484 U.S. at 42.  

When courts do interfere with arbitral decisions, they frustrate the goals of 

arbitration and undermine the parties’ intent by depriving them of the arbitrator’s 

bargained-for interpretation. United Steelworkers of America v. American Mfg. Co., 

363 U.S. 564, 568 (1960). The Second Circuit properly adhered to precedent favoring 

arbitration by respecting the parties’ choice to privately settle their dispute. The 

NFL and the NFLPA structured Article 46 to provide hearing officers with broad 

discretion to discipline conduct detrimental to the League. Commissioner Goodell 

acted in accordance with the intent of the parties by exercising his discretion to 

hear the appeal and affirm the award. 
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I. The parties bargained for the Commissioner’s broad authority and intended 
him to resolve Brady’s appeal at his discretion.  

Commissioner Goodell has broad appellate authority under Article 46 of the 

CBA. The scope of an arbitrator’s authority is a question of contract interpretation. 

See Gannon v. Circuit City Stores, Inc., 262 F.3d 677, 680–81 (8th Cir. 2001). Thus, 

in determining whether an arbitrator exceeded his authority, courts first look to the 

plain language of the parties’ agreement. See Louis Dreyfus Negoce S.A. v. Blystad 

Shipping & Trading Inc., 252 F.3d 218, 225–26 (2d Cir. 2001). If the agreement 

contains a broad arbitration clause, courts resolve disputes over the scope the 

arbitrator’s power in favor of the arbitrator. Mastrobunono v. Shearson Lehman 

Hutton Inc., 514 U.S. 52, 62 (1995). Courts also construe the plain language of the 

contract to determine the parties’ intent. See Louis Dreyfus., 252 F.3d at 225–26 

(citing Collins & Aikman Prods. Co. v. Bldg. Sys., Inc., 58 F.3d 16, 23 (2d Cir. 

1995)). When parties include broad arbitration provisions in their agreement, a 

court will find the parties intended to confer broad authority upon the arbitrator. 

Louis Dreyfus, 252 F.3d at 225.  

As reflected in the CBA’s expansive language, the NFL and the NFLPA 

intended for Article 46 hearing officers to have broad appellate authority. The 

parties could have narrowed the Commissioner’s authority by limiting the scope of 

his authority under their Agreement, but they did not. Commissioner Goodell 

therefore had the authority to hear and resolve any issue relating to Brady’s 

conduct.  
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A. The NFL-NFLPA Collective Bargaining Agreement did not limit 
Commissioner Goodell’s broad authority to hear and arbitrate disputes 
pursuant to Article 46.  

The plain language of the parties’ Agreement shows that while the 

Association may disagree with Commissioner Goodell’s decision, both parties 

intended him to have broad appellate authority. Arbitrators must effectuate the 

parties’ intent by applying the plain language of the contract. Louis Dreyfus, 252 

F.3d at 225. Unlike common law courts, arbitrators do not develop rules or policies 

to apply to the situation before them; rather, arbitrators derive their powers “from 

the parties’ agreement to forgo the legal process.” Stolt-Nielsen S.A. v. AnimalFeeds 

International Corp., 559 U.S. 662, 682–83 (2010). Since arbitration is simply a 

matter of contract between the parties, the scope of the arbitrator’s authority is 

itself a question of contract interpretation left to the arbitrator. W.R. Grace & Co. v. 

Local Union 759, Intern. Union of United Rubber, Cork, Linoleum & Plastic 

Workers of America, 461 U.S. 757, 765 (1983). As a result, when parties use 

expansive language in an arbitration provision, the arbitrator may properly 

presume they have broad authority. See Louis Dreyfus, 252 F.3d at 225–26. Parties 

are free to structure and limit their arbitration agreements “as they see fit.” Volt 

Info. Sci. v. Bd. of trs. of Leland Stanford Junior Univ., 489 U.S. 468, 479 (1989).  

Because arbitrators and courts interpret collective bargaining agreements 

like any other contract, they must first start with the agreement’s language. See 

Louis Dreyfus, 252 F.3d at 226. There is no “fixed rule” governing the interpretation 

of an arbitration clause’s language. Id. See also Chelsea Family Pharmacy, PLLC v. 

Medco Health Solutions, Inc., 567 F.3d 1191, 1196 (10th Cir. 2009). Overtly broad 
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language “generally suggest[s]” a broad arbitration clause. Louis Dreyfus, 252 F.3d 

at 225; see e.g., Collins, 58 F.3d at 18 (involving a broad arbitration provision 

providing “any claim or controversy arising out of or relating to this agreement shall 

be settled by arbitration”) (emphasis added). However, the contractual language 

need not be that broad. See Louis Dreyfus, 252 F.3d at 225–26. Unless a party 

places a “plain limitation” on an arbitrator’s authority, courts will construe the 

arbitration agreement granted broad authority to the arbitrator. See Apache Bohai 

Corp. LDC v. Texaco China BV, 480 F.3d 397, 401 (5th Cir. 2007) (overruled on 

other grounds).  

Such limitations, however, “must be plain and unambiguous”—a court will 

resolve any doubt in favor of the arbitrator. Id. at 402. In Apache, the parties agreed 

to explore and develop offshore oil wells. Id. at 400. When the appellee attempted to 

withdraw from the agreement prior to performing, the parties initiated arbitration. 

Id. at 401. The arbitrator invalidated the exculpatory clause, which would have 

relieved the appellee of liability, and awarded one appellant damages. Id. When the 

appellee argued the arbitrator’s invalidation exceeded his authority, the Fifth 

Circuit affirmed the award, noting the contract contained a broad arbitration clause 

without language plainly limiting the arbitrator’s power. Id. at 404. Only when an 

arbitrator clearly disregards an express limitation, will a court find an arbitrator 

exceeded their authority. Id. at 401. See e.g., Smith v. Transp. Workers Union of 

Am., 374 F.3d 372 (5th Cir. 2004). Without clear contractual limitations on an 
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arbitrator’s authority, an arbitrator may properly find the parties intended them to 

have broad authority. Louis Dreyfus, 252 F.3d at 225. 

Additionally, like any question of contract interpretation, courts also consider 

the intent of the parties in conjunction with the contract language. Id. Determining 

the scope of an arbitration clause depends on whether “the parties clearly 

manifested an intent to narrowly limit arbitration to specific issues.” Chelsea 

Family Pharmacy, 567 F.3d at 1196 (citations omitted). When parties “use 

expansive language” to draft an arbitration clause, it is presumed the parties 

“intend[ed] all issues that touch matters within the main agreement” to fall within 

the scope of the arbitrator’s authority. Louis Dreyfus, 252 F.3d at 225 (citations 

omitted). Alternatively, when parties draft a narrow arbitration clause, it is 

presumed they intended the arbitrator’s authority to be more limited. Id.  

The plain language of Article 46 of the CBA establishes the parties intended 

hearing officers to have broad appellate authority. Article 46 Section 2(a) (Hearing 

Officers) provides: 

For appeals under Article 46 , the Commissioner shall, after 
consultation with the Executive Director of the NFLPA, appoint one or 
more designees to serve as hearing officers . . . Notwithstanding the 
foregoing, the Commissioner may serve as hearing officer in any 
appeal under Section 1(a) of this Article at his discretion.  
 

Regarding  the arbitrator’s decision, Section 2(d) provides:  
 

As soon as practicable following the conclusion of the hearing, the 
hearing officer will render a written decision which will constitute full, 
final and complete disposition of the dispute and will be binding upon 
the player(s), club(s) and the parties to this Agreement with respect to 
that dispute.  
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The parties bargained for expansive language under Article 46 because they 

intended the Commissioner to either use his knowledge and experience in resolving 

an appeal, or appoint someone with comparable expertise.  

The parties’ arbitration clause, however, is not without limits. The parties 

agreed to specific rules regarding discovery, time limits, and other procedural rules. 

See Article 46 (f) (Procedures for appeals under Section 1(a). However, Article 46 

contains no “plain or unambiguous language” limiting the scope of the arbitrator’s 

authority. Just as the parties were free to bargain for procedural rules governing 

time limits under Article 46 arbitrations, the parties were also free to include 

express limitations on the scope of the arbitrator’s appellate authority. For instance, 

the parties could have required the arbitrator to limit his evidentiary findings only 

to assertions made in the original disciplinary letter. But under Article 46’s broad 

language, a hearing officer has authority to hear evidence and make findings of fact 

on any issue, as long as the officer at least touches on the conduct detrimental 

inquiry. The NFLPA bargained for the Commissioner’s broad appellate authority 

under Article 46—they “must now live with that choice.” Oxford Health Plans, 133 

S.Ct. at 2071. Neither the Second Circuit, nor this Court should interfere to correct 

perceived drafting errors, in favor of the dissatisfied party. 

B. The manner in which Commissioner Goodell conducted the appellate 
hearing was consistent with the authority granted to him by the 
parties’ Agreement.  

When parties agree to a broad arbitration clauses, the instances in which 

arbitrators exceed their powers are limited. See Oxford Health Plans, 133 S. Ct. at 

2068. Under the FAA, vacatur is warranted where an arbitrator exceeds his 
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authority. See 10(a)(4). Under the FAA, courts apply “the narrowest of readings” to 

an “exceeds authority” challenge. Vaughn v. Leeds, Morelli & Brown, P.C., 2009 WL 

690024 at *2 (March 16, 2009). The relevant inquiry not whether an arbitrator 

correctly decided an issue, but simply whether the arbitrator had the power, “based 

on the parties’ submissions or the arbitration agreement,” to reach the issue. 

Westerbeke Corp v. Daihatsu Motor Co., 304 F.3d 200, 220 (2d Cir. 2002) (citations 

omitted). Therefore, where an arbitrator acts within the bounds of the parties’ 

agreement, courts will reject a party’s “exceeds authority” challenge. See Misco, 484 

U.S. at 38. Only when an arbitrator “strays from interpretation and application of 

the agreement and effectively dispenses his own brand of industrial justice,” will a 

court vacate an arbitration award. Stolt-Nielsen, 559 U.S. at 671–72 (quoting 

Garvey, 532 U.S. at 509). Even when courts find an arbitrator made a “painfully 

clear,” error, they may not intervene if the arbitrator considered the contract’s 

terms. Bull HN Information Systems, Inc. v. Hutson, 229 F.3d 321, 330 (1st Cir. 

2000). See also Garvey, 532 U.S. at 509.  

Because Commissioner Goodell did not “stray from interpretation” of the 

parties’ Agreement, the Second Circuit correctly refused to disrupt his decision. 

Under the contract, the parties agreed to an appeal process in the form of a hearing 

and expressly permitted the Commissioner to preside over Article 46 hearings. The 

Commissioner had broad discretion under the agreement to hear evidence and 

resolve procedural issues during the course of the hearing.  
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1. Commissioner Goodell had the authority to develop factual 
findings during Brady’s hearing.  

Nothing in the contract or the questions submitted to the Commissioner 

prohibited him from developing a factual record on which to base his decision. When 

parties limit an arbitrator’s authority by making formal stipulations prior to 

arbitration, the arbitrator must act according to the parties’ express instructions. 

See Oxford Health Plans, 133 S.Ct. at 2070 (2013). Accordingly, when parties do not 

enter into stipulations before arbitration, or provide specific rules governing the 

proceeding, an arbitrator may find the parties intended him to have broad appellate 

authority. See Madison Hotel v. Hotel and Restaurant Employees, Local 25, AFL-

CIO, 144 F.3d 855, 858 (D.C. Cir. 1998). In Madison Hotel, the parties neither made 

“formal submissions” to the arbitrator nor established procedures governing the 

arbitration. Id. The lack of express instructions, the court held, allowed the 

arbitrator to develop the issues “informally” throughout the course of the hearing. 

Id. That the arbitrator’s hearing resulted in unfavorable results for one party is not 

a ground for vacatur. See United Bhd. Of Carpenters v. Tappan Zee Constr., LLC, 

804 F.3d 270, 275 (2d Cir. 2015). Rather, the remedy for a dissatisfied party “is not 

judicial intervention,” but “for the parties to draft their agreement to reflect the 

scope of power they would like their arbitrator to exercise.” Id. (citations omitted). 

When arbitrators act consistently with both the contract’s grant of authority and 

any express limitations on their power, they not exceed their authority. See Misco, 

484 U.S. 29 at 38. 
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However, where arbitrators ignore the parties’ stipulation and impose a rule 

not contemplated by the contract, they exceed their authority. Stolt-Nielsen, 559 

U.S. at 670. In Stolt-Nielsen, the petitioners sought to vacate the arbitration panel’s 

decision to submit the parties’ dispute to class arbitration. Id. The parties had 

entered into a stipulation prior the arbitration that they had never reached an 

agreement regarding whether class arbitration was permitted under their contract. 

Id. at 668. Because the parties stipulated prior to arbitration their agreement was 

silent on the issue of class arbitration, petitioners argued the arbitrator strayed 

from  the interpretation of the contract by imposing his own policy choice. Id. at 675. 

This Court agreed. Id. at 676. By relying on prior Supreme Court precedent as 

“sound policy” instead of considering the FAA and other sources of law relevant to 

the contract, the arbitrator exceeded his authority. Id. The arbitrator lacked any 

contractual basis for arriving at its decision. Id. at 687. 

Alternatively, when parties submit a general question of contract 

interpretation, without stipulating specific issues the arbitrator may not resolve, 

the arbitrator has broad authority to interpret the contract terms. See Oxford 

Health Plans, 133 S.Ct. at 2070. As part of this interpretation, the arbitrator may 

interpret the contract to determine the scope of his own authority. See W.R. Grace, 

461 U.S. at 765. As long as arbitrator draw their authority from the contract and 

not from their own view of good policy, they does not exceed their authority. Id. See 

also Oxford health, 133 S.Ct. at 2069.   
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In Oxford Health Plans, the parties never reached an “unusual stipulation” 

like the one in Stolt-Nielsen, but simply bargained for the arbitrator’s 

interpretation of the contract. Id. at 2069–70. Refusing to look at the merits of the 

arbitration award, this Court’s inquiry focused on whether the arbitrator had the 

contractual authority to interpret the contract and determine whether it permitted 

class arbitration. Id. at. 2069. Determining that the arbitrator did have the 

authority, the Court’s inquiry ceased. Id. at 2070. Because the FAA does not allow 

vacatur when courts disagree with an arbitrator’s bargained for interpretation, this 

Court upheld the award. Id.  

Instead, courts may vacate awards only where arbitrators disregard contract 

language in favor of their own brand of justice. See, e.g., Timegate Studios, Inc. v. 

Southpeak Interactive, L.L.C., 713 F.3d 797, 804-05 (5th Cir. 2013) (finding 

successful “exceeds authority” challenges generally involve situations where an 

arbitrator decided an issue that was “reserved for an alternative decision maker,” or 

where he decided an issue clearly beyond his contractual authority.) (citations 

omitted); PMA Capital Ins. Co. v. Platinum Underwriters Bermuda, Ltd., 2010 WL 

4409655 at * 656 (3d Cir. 2010) (finding the arbitrator exceeded his powers by 

rewriting the parties’ contract and providing relief not contemplated by the 

parties.). An “exceeds authority” claim will fail when an arbitrator interprets the 

contract, regardless of whether the court finds the arbitrator arrived at the correct 

conclusion. See Misco, 484 U.S. at 36.  
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The Eighth and Second Circuits already determined an arbitrator has broad 

authority in “conduct detrimental disputes.” See Nat’l Football League Players 

Assoc. on behalf of Peterson v. Nat’l Football League, 831 F.3d 985, 991 (8th Cir. 

2016). In Peterson, the parties did not submit a specific question to the arbitrator, 

but rather asked the arbitrator to determine, generally, whether Peterson’s 

discipline was justified. Id. at 997. The arbitrator had the broad authority to hear 

evidence and make factual findings on any issue related to Peterson’s conduct 

detrimental hearing. Id. However, the NFLPA argued that the arbitrator was 

limited to looking strictly at the 2015 policy and exceeded his authority in also 

assessing to the 2014 policy in making his decision. Id. at. 996.  But because the 

arbitrator was “required to examine what level of discipline was authorized,” he 

properly exercised his authority in assessing all of the evidence available to him in 

making his determination. Id. at 998. Once the Eighth Circuit determined the 

arbitrator had broad authority under Article 46, it was not permitted to vacate the 

award simply because it disagreed with either the conduct of the arbitrator or the 

award itself. Id.  

In this matter, the Second Circuit’s opinion adheres to this Court’s precedent. 

Consistent with the CBA’s broad grant of authority, Commissioner Goodell’s 

appellate authority allowed him to hear all relevant evidence prior to issuing his 

decision. The NFL and the NFLPA, like the parties in Oxford Health Plans and 

Peterson, did not limit the arbitrator’s authority. Rather, the parties only asked the 

Commissioner to determine whether Brady’s four-game suspension was justified. 



25 
 

Had the parties entered into a stipulation before arbitration or submitted a narrow 

issue to the arbitrator, they would have limited the scope of the arbitrator’s 

appellate authority. The parties, however, made no such stipulations and thereby 

agreed that the Commissioner had the discretion to develop findings of fact and 

hear evidence “informally.” In resolving the issue presented to him, the arbitrator 

held a hearing to gather evidence so that he could use that evidence, along with the 

Wells Report to formulate a decision. The parties could have bargained for specific 

procedures governing Article 46 hearings, but they did not. Accordingly, the 

Commissioner appropriately used the hearing as an opportunity to form a 

comprehensive factual record on which to base his decision.  

Commissioner Goodell’s conduct at the hearing honored the parties’ intent by 

resolving the dispute based on all available evidence. Evidence regarding Brady’s 

destruction of relevant evidence allowed the Commissioner to make a reasonable 

inference regarding Brady’s participation in the scheme to deflate footballs. The 

evidence Brady induced Jastremski similarly bolstered the factual findings of the 

Wells Report. Commissioner Goodell was not required to only hear evidence 

favorable to Brady and the NFLPA. While Commissioner Goodell did not find the 

NFLPA’s evidence persuasive, he performed his task as adjudicator according to the 

CBA.  

2. Commissioner Goodell had authority to rule on procedural 
issues arising out of the proceeding.  

This Court presumes, unless expressly stated otherwise, arbitrators may 

resolve all procedural issues arising out of the dispute. See Stolt-Nielsen, 559 U.S. 
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at 685. Commissioner Goodell’s evidentiary rulings, though unfavorable to Brady 

and the NFLPA, constitute procedural issues arising out of the dispute. See Nat’l 

Football League Mgmt. Council, 820 F.3d at 545. See also Commercial Arbitration 

Rules of the American Arbitration Asoc. Rule R-31(b) (“The arbitrator shall 

determine the admissibility, relevance, and materiality of the evidence offered and 

may exclude evidence deemed by the arbitrator to be cumulative or irrelevant.”) 

(emphasis added). The strict rules of federal court do not apply to arbitration 

proceedings and arbitrators have the discretion to “summarily dismiss” a claim that 

is “facially deficient.” Nat’l Football League Mgmt. Council, 820 F.3d at 548 (citing 

Sheldon v. Vermonty, 269 F.3d 1202, 1207 (10th Cir. 2001). When parties bargain 

for an arbitrator rather than a court to resolve their disputes, they agree the 

arbitrator will resolve all procedural issues that arising throughout the course of 

the proceeding.  

Commissioner Goodell’s decisions to exclude Pash’s testimony and deny 

Brady access to attorney work product were presumptively issues for him to decide. 

The Commissioner did not “need to comply with strict evidentiary rules,” because he 

possessed “substantial discretion to admit or exclude evidence.” National Football 

League Players Ass’n, 820 F.3d at 545 (quoting LJL 334d St. Assocs., LLC v. 

Pitcairm Props Inc., 725 F.3d 184, 194–95 (2d Cir. 2013)). Neither the Second 

Circuit nor this Court should second guess the merits of the Commissioner’s 

evidentiary rulings. The Commissioner’s discretion allowed him to exclude Pash’s 
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testimony and prevent production of attorney work product—the discovery requests 

were collateral to the central conduct issue.  

The NFLPA waived its right to later challenge the Commissioner’s ruling on 

Pash’s testimony because the Commissioner allowed the parties to present evidence 

showing the testimony was necessary for a full and fair hearing. However, the 

NFLPA did not take the opportunity to present further evidence in support of its 

motion. They cannot now claim the Commissioner’s ruling was fundamentally 

unfair because they have failed to meet their burden. As for the NFLPA’s motion to 

produce investigative notes, the Commissioner followed the CBA’s discovery rules 

and was not required to exchange attorney work product with the NFLPA. Id. at 

546–47.  Rather, Article 46 (f) (ii) (“additional procedures for appeals under Section 

1(a)) provides that in appeals under Section 1(a) the parties “shall exchange copies 

of any exhibits upon which they intend to rely.” Because the Commissioner did not 

rely on the investigative team’s notes, he was not required to turn them over in 

discovery. The parties contemplate more extensive discovery in other sections of the 

CBA. See Article 15 Section 3 (allowing “reasonable and expedited upon the 

application of any party.”). Article 46, however, does not provide for more 

comprehensive discovery. Should the NFLPA want more expansive discovery 

proceedings under Article 46, it must bargain for that right. The Commissioner 

properly exercised his discretion in excluding evidence he neither relied on nor 

deemed necessary to the proceeding.  
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The Second Circuit’s decision is consistent with bedrock principles of labor 

law. Because the parties bargained for Commissioner Goodell’s broad appellate 

authority, the Second Circuit properly respected their choice to resolve their 

disputes privately rather than in Court. Commissioner Goodell did not stray from 

the broad terms of the CBA. NFLPA’s “exceeds authority” analysis must fail.  

II. Commissioner Goodell’s award drew its essence from the parties’ agreements. 

Commissioner Goodell’s final award—a determination Brady’s suspension 

should be upheld—reasonably construed the CBA. Arbitrators do not have 

unlimited discretion to make decisions—their decisions must draw their essence 

from the parties’ agreements. Boise Cascade Corp. v. Paper AlliedIndustrial, 

Chemical & Energy Workers (PACE), 309 F.3d 1075, 1081 (8th Cir. 2002). 

Arbitrators cannot “dispense [their] own brand of industrial justice,” and they are at 

risk of doing so when they stray from the language of the relevant agreement. 

Enter. Wheel & Car Corp., 363 U.S. at 597. But, it is only in those rare 

circumstances where an arbitrator ignores the language of the agreement that a 

court must vacate the decision. Id at 1080. Otherwise, as long as the arbitrator even 

arguably construed the contract, the decision must stand. Misco, 484 U.S. at 38. 

Article 46 of the CBA gave Commissioner Goodell broad authority to punish 

conduct detrimental to the league. R. at 398. By basing his award on Article 46, he 

remained faithful to the language of the relevant agreement and the underlying 

intent of the parties. 
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A. Commissioner Goodell relied primarily on and cited the language of the 
parties’ agreements he deemed relevant: Article 46 of the CBA. 

Commissioner Goodell’s award expressly relied on Article 46. He did not 

ignore the essence of the parties’ agreements to implement his own brand of justice.  

Generally, courts assume an arbitrator’s decision draws its essence from the 

parties’ agreements unless there is glaring evidence to the contrary. See Garvey v. 

Roberts, 203 F.3d 580, 588–89 (9th Cir. 2000) (an arbitrator’s decision should be 

vacated “only when it is clear . . . that the arbitrator did not base his decision on an 

interpretation of the collective bargaining agreement or that he disregarded what 

the parties put before him”); Johnson Controls, Inc. Sys. & Servs. Div. v. United 

Ass’n of Journeymen & Apprentices of Plumbing & Pipe Fitting Indus. of U.S. & 

Canada, AFL-CIO, 39 F.3d 821, 825 (7th Cir. 1994) (the decision should be vacated 

only when the court is certain the arbitrator “must have based his award on some 

body of thought, or feeling, or policy, or law that is outside the contract”) (emphasis 

in original); Teamsters, Chauffeurs, Warehousemen, Helpers & Food Processors, 

Local Union 657 v. Stanley Structures, Inc., 735 F.2d 903 (5th Cir. 1984) (the 

decision should be enforced “as long as it has a basis that is rationally inferable, if 

not obviously drawn, form the letter or purpose of the collective bargaining 

agreement”). 

However, a court will vacate an arbitrator’s award when the arbitrator fails 

to engage with an agreement’s relevant terms. Boise, 309 F.3d at 1083. In Boise, a 

mill terminated an employee for violating a Last Chance Agreement (LCA), which 

prohibited her from violating “any mill rules.” Id. at 1078–79. The employee failed 
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to call in at least two hours prior to missing her scheduled shift, which violated an 

unwritten mill rule. Id. at 1078. Subsequently, an arbitrator ordered reinstatement 

because the employee’s reason for missing her shift was that she entered an in-

patient alcohol treatment program. Id. at 1079. The Eighth Circuit vacated the 

arbitrator’s decision because he failed to explain why the employee’s conduct did not 

violate the LCA’s “any mill rules” provision. Id. at 1084. The provision’s ambiguity 

did not make clear whether it covered unwritten rules and the arbitrator did not 

discuss how to reconcile that ambiguity. Id. Therefore, the court held that the 

decision could not have been derived from the parties’ agreement. Id. Had the 

arbitrator interpreted the ambiguous language and still ordered reinstatement, the 

court would not have interfered with the decision. Id. 

Similarly, the Fourth Circuit reached the same result when it determined an 

arbitrator failed to interpret an agreement’s operative language. Clinchfield Coal 

Co. v. Dist. 28, United Mine Workers of Am. & Local Union No. 1452, 720 F.2d 

1365, 1369 (4th Cir. 1983). The employer, a coal company, entered into an 

agreement with the union stating that there would be no layoffs resulting from the 

“[l]icensing out of coal mining operations on coal lands . . . .” Id. at 1367. After the 

coal company entered into certain licenses, the union filed a grievance, which an 

arbitrator sustained. Id. However, the Fourth Circuit vacated the arbitrator’s 

decision because he never addressed a critical issue: the coal mine argued that they 

were only licensing the use of their land, but not “coal mining operations.” Id. at 

1369. The arbitrator failed to define the term “coal mining operations,” or give any 
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reason as to why the coal mine’s action violated that language. Id. at 1368. The 

term could not be glossed over—it was the “operative clause” in the interpreted 

paragraph. Id. at 1369. Because the arbitrator failed to engage with it in his 

decision, the Fourth Circuit held that the decision failed to draw its essence from 

the parties’ agreement. Id. 

Under cases like Boise and Clinchfield, an arbitrator cannot ignore or gloss 

over language that is clearly relevant to the dispute at issue. But these were not 

cases in which the arbitrators were choosing between multiple provisions; they were 

cases in which all sides agreed on which provision was relevant, but the arbitrator 

failed to fully engage with that language. When an arbitrator decides that one 

provision applies to a dispute but another does not, that does not mean the 

arbitrator ignored the language of the agreement altogether. Unless the parties 

stipulate otherwise, arbitrators are not even required to explain their choice of 

provisions. See Enter. Wheel & Car Corp., 363 U.S. at 598 (holding that 

“[a]rbitrators have no obligation to the court to give their reasons for an award”); 

Cat Charter, LLC v. Schurtenberger, 646 F.3d 836, 845 (11th Cir. 2011) (noting that 

if the parties want a fuller explanation, they should request it in advance). So long 

as the arbitrator makes a good faith attempt to construe language from the 

agreement, courts should remain deferential, because the parties bargained for the 

arbitrator’s interpretation of the agreement, not a court’s interpretation. Oxford 

Health Plans, 133 S. Ct. at 2068.  
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Commissioner Goodell’s award relied expressly on language from the parties’ 

agreements. Article 46 of the CBA grants the NFL Commissioner appellate 

authority over conduct detrimental to the game of professional football. R. at 398. 

Rule 2, Section 1 of the Official Playing Rules of the National Football League 

(Playing Rules) specifies the permissible psi range, and other dimensions, for 

footballs that will be used during games. R. at 180. But the Playing Rules do not 

specify punishments for violating rules regarding footballs. R. at 180–85. 

Commissioner Goodell determined Brady’s conduct included participation in a 

scheme to violate the Playing Rules and willful obstruction of the NFL’s 

investigation. Final Decision on Article 46 Appeal of Tom Brady (July 28, 2015), 13, 

available at https://nfllabor.files.wordpress.com/2015/07/07282015-final-decision-

tom-brady-appeal.pdf. Because no provision in the parties’ agreements specified a 

punishment for violating the Playing Rules, Commissioner Goodell reasonably 

determined that the broad conduct detrimental provision covered both the rule 

violation and Brady’s subsequent obstruction. 

There was no reason for Commissioner Goodell to discuss the Player Polices 

in his decision because the Player Policies were inapplicable to Brady’s conduct. The 

Player Policies deal exclusively with an individual player’s own equipment. R. at 

451–53. According to the General Statement that appears at the beginning of the 

Player Policies, these policies are meant to ensure that all players “dress in a 

professional manner” “while in view of the stadium and television audience.” R. at 

452. For example, players are required to fasten their chinstraps, wear socks that 
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run all the way up to the bottom of their pants, and wear only wristbands that are 

either black or white. R. at 451–53. Nothing in these policies deals with game balls. 

R. at 451–53. At arbitration, Petitioners agreed they were inapplicable. Nat’l 

Football League Mgmt. Council, 820 F.3d at 538 (the NFLPA stated, “we don't 

believe this policy applies either, because there is nothing here about the balls”). It 

is clear that these policies were irrelevant to Brady’s conduct—Commissioner 

Goodell’s failure to reference them does not suggest he acted outside the bounds of 

the CBA. 

In the proceeding below, the dissenting opinion was troubled by 

Commissioner Goodell’s failure to address the league’s ban on “stickum,” a 

substance that enhances a player’s grip on the ball in order for that player to gain a 

competitive advantage. Id. at 552 (J. Katzmann, dissenting). Instead, Commissioner 

Goodell analogized Brady’s conduct to the use of steroids, which is also banned 

because it provides players with a competitive advantage. Id. at 539–40. The 

analogy to the use of steroids is more persuasive than an analogy to stickum. A 

football player using steroids enhances his own strength, allowing him to 

potentially impact every play, in the same way that an underinflated football would 

have an impact on every play. A receiver or defensive back using stickum only has 

an advantage on plays where he is in a position to catch the ball. 

But ultimately, the question is not which of these analogies is best—

Commissioner Goodell was not required to make any analogies at all. The question 

is whether the award drew its essence from the parties’ agreements, and reflected 
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their intent. The CBA gives the Commissioner broad authority to punish conduct he 

deems detrimental to the league. Brady’s conduct fell under that provision, and the 

Commissioner referenced it explicitly in his arbitration decision. He bolstered the 

award by analogizing to another explicit provision in the parties’ agreements, the 

prohibition on the use of steroids. Arbitrators are entitled to deference, unless they 

ignore the language of the parties’ agreements. Here, Commissioner Goodell 

explicitly relied on language in the CBA. 

B. Commissioner Goodell’s decision to rely on Article 46 rather than the Player 
Policies is the kind of interpretation arbitrators are given deference to make. 

As the foregoing discussion demonstrates, Petitioners are incorrect in their 

contention that Commissioner Goodell erred by relying on the conduct detrimental 

provision of the CBA rather than on the Player Policies. However, even if it were a 

mistake for Commissioner Goodell to rely on one provision rather than another, 

that does not warrant vacating his award. The parties bargained for Commissioner 

Goodell’s judgment—even if that judgment was incorrect—not the judgment of the 

courts. 

Given the strong congressional preference for private resolution of labor 

disputes, arbitration decisions may not be disturbed even when it “rests on errors of 

fact or on misinterpretation of the contract.” Misco, 484 U.S. at 36–38. Although it 

is important for arbitrators to address the language of the parties’ agreements, 

courts remain hesitant to vacate their decisions when they make mistakes. Even a 

“grave error” by an arbitrator is not enough for “a court to correct his mistakes 

under §10(a)(4).” Oxford Health Plans, LLC, 133 S. Ct. at 2070. Arbitrators may 
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take many interpretive paths to reach their decisions. They should be afforded 

deference to choose the best path, unless they make an error constituting bad faith 

or gross misconduct. Misco, 484 U.S. at 40. This deferential approach is not only 

consistent with congressional intent, it is consistent with the intent of the parties 

who bargained for the arbitrator’s decision. 

Accordingly, courts will overlook inconsistencies in an arbitrator’s award. 

Johnson Controls, 39 F.3d at 825. In Johnson Controls, a union and its employer 

disagreed about whether the CBA permitted the employer to assign certain 

functions to non-bargaining employees. Id. at 823. The arbitrator ruled in favor of 

the union, based on a determination that the practice was disallowed by a provision 

in the CBA. Id. The district court vacated the arbitrator’s award because he seemed 

to suggest in part of his decision that no “meeting of the minds” occurred between 

the parties with respect to this particular assignment of work. Id. at 824. However, 

the Seventh Circuit reversed and enforced the arbitrator’s award, finding that the 

arbitrator’s decision had discussed the language of the CBA at length. Id. at 824–25. 

The “possible inconsistency of one paragraph of the arbitrator's opinion does not 

justify vacating the arbitrator's award.” Id. at 825. An arbitrator’s award only fails 

to draw its essence from the parties’ agreement if it must have been based “on some 

body of thought, or feeling, or policy, or law that is outside the contract.” Id. 

Similarly, courts will overlook outright mistakes in an arbitrator’s decision. 

See Michigan Family Res., Inc. v. Serv. Emp. Int’l Union Local 517M, 475 F.3d 746, 

752 (6th Cir. 2007). In Michigan Family Resources, a union brought a grievance 
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claiming that its members were entitled to the same cost of living increases 

provided to nonmembers. Id. at 749. The Sixth Circuit upheld the pro-union award 

because the arbitrator directly referenced the agreement, and did nothing to 

indicate he “was doing anything other than trying to reach a good-faith 

interpretation of the contract.” Id. at 754. While such deference leaves open the 

possibility courts will have to enforce erroneous arbitration decisions, it is more 

consistent with the rule that courts must enforce decisions as long as the arbitrator 

even arguably construed or applied the agreement. Id. at 752–53. 

Johnson Controls and Michigan Family Resources are illustrative of the high 

bar Petitioners must overcome to overturn Commissioner Goodell’s award. 

Commissioner Goodell based his decision on his reasonable belief that Article 46 

was the correct provision from the CBA to apply. He did not reference the Player 

Policies because he deemed they were not relevant to the issue, and because 

Petitioners did not raise them as a defense during arbitration. Nat’l Football 

League Mgmt. Council, 820 F.3d at 538.  

Commissioner Goodell’s failure to include a sentence explaining why a 

provision was not relevant, given that both sides agreed it was not relevant, is not 

enough to vacate his decision, even if it were in error. The bar for vacatur is 

significantly higher. Petitioners must demonstrate the Commissioner made an error 

in bad faith or that his conduct constituted gross misconduct. They have not made 

this showing. The parties bargained for Commissioner Goodell’s determination of 

which provision governs during arbitration—that is what they received. 
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C. The essence of the CBA gives the NFL Commissioner broad authority to run 
the league; vacating his decision in this matter undermines that authority. 

The essence of the CBA reflects the intent of both the NFL and the NFLPA to 

give the Commissioner broad authority to protect the integrity of the league by 

invoking Article 46. Vacating Commissioner Goodell’s award frustrates the parties’ 

intent. 

The Commissioner’s power is broader than that of a typical manager or 

arbitrator because of the unique nature of professional sports. Professional sports 

have become big business in the United States. The NFL generated $12 billion in 

revenue in 2015. Chris Isidore, NFL revenue: Here comes another record season, 

CNN Money (Sep. 10, 2015), http://money.cnn.com/2015/09/10/news/companies/nfl-

revenue-profits. Most of that money is shared between team owners and the 

players. Howard Bloom, NFL revenue-sharing model good for business, 

SportingNews (Sep. 5, 2014), http://www.sportingnews.com/nfl/news/nfl-revenue-

sharing-television-contracts-2014-season-business-model-nba-nhl-mlb-comparison-

salary-cap/gu0xok7mphu01x3vu875oeaq6. Protecting the integrity of the sport is 

crucial to maintaining the financial health of the League; if people do not have 

confidence League competition is legitimate, they will be less likely to buy tickets to 

games or watch them on television. Maintaining the league’s financial strength was 

the primary motivation behind the NFL and the NFLPA agreeing to grant the 

Commissioner broad power to regulate conduct detrimental to the league. See 60 

Matthew J. Parlow, Professional Sports League Commissioners’ Authority and 

Collective Bargaining, 11 Tex. Rev. Ent. & Sports L. 179, 187 (2010) (discussing the 
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decision to grant the NFL Commissioner Pete Rozelle much broader authority after 

he made the league financially solvent). Despite multiple labor negotiations since 

1986, the Commissioner’s broad Article 46 powers remain unchanged. Adam 

Kilgore, Did players hand Roger Goodell too much authority? Answer isn’t simple, 

Wash. Post (May 29, 2015), https://www.washingtonpost.com/sports/redskins/did-

players-hand-roger-goodell-too-much-authority-answer-isnt-

simple/2015/05/29/44fe7648-0648-11e5-a428-c984eb077d4e_story.html. 

The NFL Commissioner’s expansive power is similar to the expansive power 

granted to other professional sports leagues’ commissioners. For example, the CBA 

between the National Basketball Association (NBA) and the National Basketball 

Players Association gives the NBA Commissioner power to suspend or fine players 

for conduct deemed “prejudicial or detrimental to the Association.” NBA Collective 

Bargaining Agreement Exhibit A (2011), A-20, available at http://nbpa.com/cba. In 

2014, NBA Commissioner Adam Silver used this power to ban Los Angeles Clippers 

owner Donald Sterling from associating with the NBA for the remainder of his life 

after a secret recording surfaced featuring Sterling making derogatory comments in 

a private telephone conversation. Full transcript of Adam Silver on Donald Sterling 

ban, USA Today (Apr. 29, 2014), 

http://www.usatoday.com/story/sports/nba/2014/04/29/adam-silver-commissioner-

opening-statement-donald-sterling/8467947. The power to permanently ban 

individuals from the league for private comments is a function of the broad power 

given to professional sports commissioners. 
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Accordingly, courts consistently recognize commissioners’ broad authority to 

regulate their sports. For example, the Seventh Circuit upheld Major League 

Baseball (MLB) Commissioner Bowie Kuhn decision to void the Oakland A’s’ sale of 

three players’ contract rights to other teams. The court recognized Commissioner 

Kuhn’s broad powers to investigate and take whatever preventative or remedial 

action necessary to protect the bests interests of baseball. Charles O. Finley & Co. v. 

Kuhn, 569 F.2d 527, 534 (7th Cir. 1978). Similarly, when Cincinnati Reds manager 

Pete Rose attempted to prevent MLB Commissioner Bart Giamatti from 

disciplining him for gambling on the outcome of games, the district court denied 

Rose’s motion for an injunction. Rose v. Giamatti, 721 F. Supp. 906, 909 (S.D. Ohio 

1989). The court recognized that the parties’ agreement “vest[ed] extraordinary 

power in the Commissioner.” Id. at 916. 

In recent years, Commissioner Goodell has invoked his broad power to 

suspend players and coaches for a variety of conduct he deemed detrimental to the 

NFL. In 2011, he suspended Terrelle Pryor before any NFL team drafted him for 

conduct Pryor engaged in while in college. Tony Grossi, NFL’s decision to suspend 

Terrelle Pryor for five games caught the players union napping, The Plain Dealer 

(Aug. 18, 2011), 

http://www.cleveland.com/browns/index.ssf/2011/08/nfls_decision_to_suspend_terre.

html. In 2012, he suspended New Orleans Saints head coach Sean Payton for an 

entire season after finding his team offered cash bonuses to players who levied on-

field hits and injured players on opposing teams. NFL denies Saints’ appeal, ESPN, 
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Apr. 10, 2012, http://www.espn.com/nfl/story/_/id/7792405/nfl-upholds-suspension-

new-orleans-saints-sean-payton-mickey-loomis-joe-vitt. Most recently, he suspended 

multiple players for acts of domestic violence. See, e.g., Peterson, 831 F.3d 985. 

Brady cannot plausibly claim he lacked notice his actions could be punished and 

subsequently upheld as conduct detrimental to the league. 

The CBA’s true essence allows the NFL Commissioner to exercise broad 

authority to protect the interests of the League. Both owners and players 

determined it is in their best interest to answer to a single commissioner with broad 

authority. By exercising that authority in this matter, Commissioner Goodell 

remained faithful to the CBA. A decision by this Court against Commissioner 

Goodell not only undermines that authority, it is inconsistent with the intent of the 

parties. 

Commissioner Goodell’s award drew its essence from the CBA. He based his 

decision on express language in Article 46. His choice to apply Article 46 over other 

possible provisions is within the broad discretion granted by the CBA. Therefore, 

this Court should affirm the decision of the 2nd Circuit and allow his award to 

stand. 

III. Alternative grounds for vacating the arbitration award are unpersuasive.  

Although three primary counter-arguments support vacating Commissioner 

Goodell’s award, each is unpersuasive. First, applying Stolt-Neilson and Boise to 

limit the Commissioner’s power and overturn the award misread this Court’s 

precedents. Second, Brady was not deprived of notice during his appeal. Third, none 

of the alternative requirements for vacatur under the FAA are applicable. Selecting 
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these grounds for vacatur frustrates the deference given to arbitrators to settle 

employment disputes.  

A. Reading Stolt-Neilson and Boise to warrant vacatur misinterprets the 
body of law governing labor arbitration.  

 
Applying Stolt-Neilson and Boise to vacate arbitration awards any time an 

arbitrator acts outside of express contract terms or bases his decision on provisions 

contrary to a party’s wishes is against the great weight of precedent governing labor 

law.    

First, Petitioner relies on Stolt-Neilson to argue that because the parties did 

not expressly or affirmatively grant the Commissioner power to make decisions 

based on new evidence introduced at the hearing, he exceeded his authority under 

the CBA. This argument misinterprets Stolt-Nielsen. See Stolt-Nielsen, 559 U.S. 

662 (2010). In Stolt-Nielsen, the parties stipulated to the fact that their agreement 

was silent on the issue of class arbitration. Id. at 662. This stipulation, not the 

agreement’s silence, foreclosed the arbitrator’s interpretation the matter could be 

submitted to class arbitration. See Oxford Health Plans, 133 S. Ct. at 2069–70. 

Ultimately, the Stolt-Nielsen Court “declined to hold that an arbitration must 

expressly state that the parties agree to class arbitration.” Jock v. Sterling Jewelers 

Inc., 646 F.3d 113, 121 (2d Cir. 2011). Stolt-Nielsen and Oxford respect the implicit 

authority parties grant to arbitrators through broad contract language. Consistent 

with these precedents, the Commissioner interpreted the broad arbitration 

provision, which lacked limiting language, to conduct a hearing at his discretion. 

Similarly, Petitioners contend Boise, an Eighth Circuit decision, provides 
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adequate ground for reversing a Second Circuit decision. Even if Boise controls, it 

dictates the same result. In Boise, the arbitrator ignored a provision specifically 

regulating the conduct in question. Kanuth v. Prescott, Ball & Turben, Inc., 949 

F.2d 1175, 1181 (D.C. Cir. 1991). Because the arbitrator ignored relevant governing 

language, the Boise Court could not conclude the arbitrator even arguably 

construed the contract. Id. (quoting Misco, 484 U.S. at 38). Unlike the arbitrator in 

Boise, Commissioner Goodell did not ignore relevant contract language. That he did 

not incorporate an irrelevant provision into his decision does not render the award 

ripe for review.  

Petitioner distorts Stolt-Neilson and Boise Disagreement with the 

Commissioner’s interpretation of the contract—in either respect—is not sufficient to 

overturn the award.  

B. Neither the arbitration proceedings nor the award deprived Brady of 
notice.  

Petitioners further argue Brady lacked adequate notice his conduct was 

prohibited and punishable by suspension. Arbitrators administer their own brand of 

industrial justice when they stray from the contract’s essence. Enter. Wheel & Car 

Corp., 363 U.S. at 597. By drafting the contract language, parties to a collective 

bargaining agreement indicate how they intend be punished for breaching that 

agreement. As result, where an arbitrator issues his award based on an agreement’s 

language, the parties have notice of the range of damages they are liable for. 

Accordingly, an arbitration award is valid even when modified on appeal. See T.Co 

Metals, LLC v. Dempsey Pipe & Supply, Inc., 592 F.3d 329, 343 (2d Cir. 2010) 
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(finding the arbitrator’s decision to modify an initial award during an appeals 

hearing consistent with the language of the parties’ agreement).  

Because Commissioner Goodell drew his award from NFL-NFLPA CBA, the 

CBA placed the parties on notice that liability under the conduct detrimental 

provision could result in a suspension. Even if Brady only received notice of 

punishment under the Player Policies, nothing in the Player Policies prevented 

Commissioner Goodell from suspending Brady for four games and subsequently 

upholding that suspension. While the Player Policies suggest a first offense for 

equipment violations result in fines, the 2014 Schedule of Fines—also part of the 

Player Policies—plainly supersedes the “first offense” language. R. at 443. The 

Schedule of Fines states: “Fines listed below are minimums. Other forms of 

discipline, including higher fines and suspension may also be imposed, based on the 

circumstances of the particular violation.” R. at 448 (emphasis added). Regardless of 

the provision Commissioner Goodell relied on, Brady had notice his conduct could 

result in a suspension. Commissioner Goodell should be afforded deference to 

determine which reading was most appropriate. 

Petitioners also contend that Brady lacked notice he could be punished for his 

“general awareness of another person’s alleged misconduct.” Nat’l Football League 

Mgmt. Council, 820 F.3d at 541. This misapprehends Commissioner Goodell’s 

decision. The Commissioner did not uphold the suspension based on Brady’s general 

awareness of misconduct. He determined Brady “knew about, approved of, 

consented to, and provided inducements and rewards in support of [the] scheme.” R. 
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at 18. He also determined that Brady “willfully obstructed the investigation.” R. at 

19. Both findings suggest Brady’s involvement went well beyond general awareness, 

and were reasonable grounds for the Commissioner to uphold Brady’s four game 

suspension as conduct detrimental to the league. 

Lastly, the distribution of the Competitive Integrity Policy to managers does 

not render the award subject to judicial intervention. The policy required the 

Patriots organization, including Brady, to cooperate with League investigations. 

But, Commissioner Goodell viewed Brady’s willful obstruction—which occurred 

during the investigation—as evidence he was more than generally aware of the 

scheme to deflate footballs. The NFL did not punish Brady for conduct he did not 

have notice of under the CBA.  

C. The arbitration award cannot be vacated under the FAA, 9 U.S.C. §§ 
10(a)(1)-(3).  

Finally, because arbitration awards may be vacated on alternative FAA 

grounds, Petitioners argue Brady’s suspension can be reversed even if this Court 

does not find Commissioner Goodell exceeded his authority under 9 U.S.C. § 

10(a)(4). However, 9 U.S.C. §§ 10(a)(1)–(3) are inapplicable in this matter. Despite 

some disagreement among courts, this Court interprets the FAA to provide four 

exclusive premises for vacatur. See Hall Street Assoc., 552 U.S. at 588. In addition 

to exceeding authority, awards may be vacated when procured by fraud or 

corruption, when there is evidence the arbitrator acted with evident partiality, or 

when the arbitrator’s misconduct prejudices the proceedings.   
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First “arbitration awards obtained through dishonesty need not be enforced.” 

Misco, 484 U.S. at 38. However, there is no evidence Commissioner Goodell lied to 

the parties during arbitration and neither party contests the award under 9 U.S.C. 

§ 10(a)(1). The award cannot be vacated for fraud.    

 Further, there is no evidence Commissioner Goodell acted with evident 

partiality towards the NFL. Evident partiality exists when reasonable persons 

would conclude an “arbitrator was partial to one party to the arbitration.” 

Scandinavian Reins Co v. Saint Paul Fire & Marine Ins. Co., 668 F.3d 60, 64 (2d 

Cir. 2012) (citations omitted). Parties seeking vacatur based on 9 U.S.C. § 10(a)(2) 

must demonstrate evident partiality by clear and convincing evidence. Kolel Beth 

Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable Tr., 729 F.3d 99, 106 (2d Cir. 

2013). See also Commonwealth Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145, 150 

(1968) (holding that simply failing to disclose a matter of some interest is not 

enough, there must be evidence of bias towards one litigant over the other which 

amounts to a “palpable injustice”).  

 Commissioner Goodell’s procedural decisions did not demonstrate evident 

partiality towards the NFL over Brady and the NFLPA. Denying the document 

requests and motion to compel Pash’s testimony was within the Commissioner’s 

bargained-for authority. Article 46, by its language, creates an interest for the 

Commissioner “both in the underlying discipline and in every arbitration brought 

pursuant to Section 1(a).” Nat’l Football League Mgmt. Council, 820 F.3d at 548. 

Additionally, the CBA does not require the NFL to conduct an independent 
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investigation void of any League personnel. No evident partiality exists to vacate 

the award.  

 Finally, Commissioner Goodell did not engage in misconduct by refusing to 

hear evidence. So long as arbitrators act consistently with the parties’ agreement, 

they are given wide latitude to admit or deny evidence during arbitration 

proceedings. See Schwartz v. Merrill Lynch & Co., Inc., 665 F.3d 444, 453 (2d Cir. 

2011) (finding no misconduct when an arbitrator excluded evidence they deemed too 

remote to be material); Rainier DSC 1, L.L.C. v. Rainier Capital Mgt., L.P., 828 F.3d 

362, 365–66 (5th Cir. 2016) (holding an arbitrator’s refusal to hear evidence did not 

amount to misconduct because the offering party did not show it would elicit new 

information); Thian Lok Tio v. Washington Hosp. Ctr., 753 F. Supp. 2d 9, 18 (D.D.C. 

2010) (same).  

As a result, vacatur is warranted only if “fundamental fairness is violated.” 

Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 20 (2d Cir. 1997). Courts will not 

interfere with an arbitrator’s procedural rulings unless the party opposing the 

arbitrator’s ruling can establish that the arbitrator’s ruling violated fundamental 

fairness. See Sheldon, 269 F.3d at 1206. An arbitrator does not violate fundamental 

fairness, however, if he provides the party the opportunity to confront the case 

against him. See Pitcairn Properties, 725 F.3d at 194. 

 Just as Commissioner Goodell’s actions do not show evident partiality, they 

do not demonstrate misconduct during the arbitration proceedings. His decisions to 

deny Petitioners’ request to examine Pash and access the investigatory notes 
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underlying the Wells Report did not prevent the parties from exploring new 

evidentiary grounds. In fact, Commissioner Goodell introduced new evidence 

regarding the destruction of Brady’s cell phone because of its materiality to the 

arbitration. Brady had an opportunity to confront that evidence when he testified. 

No judicially actionable misconduct occurred.   

 In lieu of the counterarguments’ inability to support vacatur in this matter, 

this Court must uphold the Second Circuit’s decision to affirm Brady’s four game 

suspension for conduct detrimental to the League.  

CONCLUSION 

Vacating the arbitration award against Tom Brady permits courts to exceed 

their own jurisdictional authority to review arbitration decisions. By reviewing the 

merits of the decision, the District Court for the Southern District of New York 

impermissibly vacated Commissioner Goodell’s arbitration award. Petitioner’s 

interpretation, if adopted, places arbitration decisions at the mercy of judicial 

review. To uphold well-established principles of labor law, this Court must affirm 

the decision of the Second Circuit Court of Appeals and reinstate Brady’s 

suspension.  

 
Respectfully submitted,  
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